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The Association of European Administrative Judipgspetworking domestic
judges and discussing comparatively issues of efeqstice, provides an im-
portant impetus to the development of European lawny talk, | will first show
the role of such networks for the unfolding of theropean legal space and their
impact on our understanding of European law. Seclondl sketch more closely

the network of constitutional courts which shouédphto better reflect on the func-



tions of the Association of European Administratiglges. Third, | will discuss
iIssues of comparative law: how can judges fronmedgfit jurisdiction tap on the
experience of others, for example when they wistenaler effective justice, the

very topic of our conference.

A. Why and how the AEAJ develops European law
European law must be understood as much broadeB&tdaw. We cannot allow

that EU law paternalizes European law. A fittingncept of European law, devel-
oped already in the 1960s, embraces certainlyatl) bbut also the European
Convention on Human Rights, domestic laws enaamgsponding to such su-
pranational law, as well as European comparatiwe' [8o bring the point home:
the CJEU decides on EU law, the Lithuanian Supré€mart on Lithuanian law,
but both on European law as soon as their decisiffiast the European legal

space, for which they share responsibility, Artitl€EU.

The concept of European law is neither innocentewoitral. For many decades,
the underlying idea which brought all these différegal orders together was the
thrust to advance European integration. This, h@neseems outdated as the sole
focus. It appears erratic today to construe elesimitresistever closer union—
such as the principle of subsidiarity, the protatf identity, limits on compe-
tences, the exit option—as being ‘outside’ Europeaan This is particularly true
because European law includes domestic law, wisiohare pronounced than EU

law regarding this aspect. One of European law'smabates is on the limits of

! Hermann Mosler, ‘Begriff und Gegenstand des Euregists’ (1968) 28 ZadRV 481, 484; similarly Giaret®i
Orsello, Autonomia e originalita del diritto eurapen: idem (ed), L'ltalia e Europa, Volume |l (Afze Rome,
1966) 419, 422; more recently, Pedro Cruz Villalffuropean Essentials: A Contribution to Contemppf@onsti-
tutional Culture’, in Hermann-Josef Blanke, PedmZVillalon and Tonio Klein (eds;ommon European Legal
Thinking. Essays in Honour of Albrecht Wel{8pringer, Heidelberg, 2015) 27, 28; Bernard Stfers un droit
public européeriMontchrestien, Paris, 2012) 149.



European integratiohThe old concept of European law that only inclueles
ments furthering integration thus appears bothgaated and inappropriate. For
that reason, we better see the objective of organe European legal space at the
core idea of European law, much in sync with tlaglileg idea of the Association
of European Administrative Judges. The objectiiggar statute mirror this idea
of European law, when it states to aim “to advdegal redress for individuals
vis-a-vis public authority in Europe and to promtite legality of administrative

acts, thereby helping Europe to grow togetheraedom and justice.”

Let us consider for a moment how innovative thiscapt of European law is. Ap-
proaching legal phenomena with the concept of Eemopgaw differs from tradi-
tional legal thinking. The concept brings togetherms, doctrines, case law,
scholarship that are conventionally attributediftecent legal orders and held
apart. The different cut of European law is noida £ffect but a core feature of the
concept. It articulates the manifold experiencethefdeep interaction of the vari-
ous legal phenomena, as we will study throughaatdbnference. Indeed, in this
set-up, the concept frames not only of today’sllegperience, but also of today’s
theories such as European ‘multilevel constitutiisna, European composite con-
structions, most strands of European legal plurabs European network theories,
and not least European federalism. Though thesgidsediffer on important is-
sues, all see the said legal orders so deeplygrththat their entanglement forms
part of their identity. Such interconnection, ofiefhyour association is an im-

portant part, is considered a defining feature wblgean law.

2 This is the core issue at the origin of Europeayal pluralism, the 1993 decision by the GerrBamdesverfas-
sungsgerichton the Maastricht Treaty (BVerfGE 89, 155); JuBaquero Cruz, ‘The Legacy of the Maastricht-
Urteil and the Pluralist Movement’ (2008) 14 Eurapd.aw Journal 389.
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Horizontal networking as provided by the Associated European Administrative
Judges adds a very important dimension to EurofanOnce, domestic law, as
an expression of national sovereignty, created llacertained regime of legal
communication. Contacts with public institutions ather countries were chan-
nelled through the foreign ministry. Today, it srmal for domestic office holders
to engage directly with their European peers, oftgthin institutionalized net-

works, as we do at this conference.

This horizontal opening of national legal spacesdcends the original under-
standing of European law which was focussed orvéngcal relationship between

one domestic legal order and EU or Council of Earoystitutions. The new hori-

zontal focus stresses the comparative dimensiduadpean law, becoming a rou-
tine experience for many, as today at this confegeithis increases the need to
gain some understanding of various legal systewis|east because institutional-
ized networks lead to peer review. That is whapleag at this conference. So how

to think about this? Let see this on the exampleooftitutional courts.

B. TheInstitutionalized Network of Constitutional Courts®

1. The Phenomenon

While claims of a ‘global community of judges’ remaspeculative, there are
sound indications that judges within the Europesgal space are truly coming to-
gether. The corresponding interaction has seerbstantial increase, even institu-
tionalization, over the past years. Many judgesicstamn close contact with col-

% This part builds on Armin von Bogdandy, Peter Mibidr, Christoph Grabenwart&r 95 Verfassungsgerichtsbar-
keit im européischen Rechtsraum, in: idem (edsapdtbuch lus Publicum Europaeum, Band VI, Verfassgeg
richtsbarkeit in Europa: Institutionen (C. F. Miilleleidelberg, 2016),1.
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leagues from other Member States. Many judges aglguhform themselves and
counsel each other in congresses, during visit$,véa e-mail. There is evidence
for further forms of informal contact between judge different courts. One can
interpret this practice as a network from a sogmal perspective, as an associa-
tion (Verbund from a legal perspective, and as legal comparismn a methodo-

logical one.

Nowadays, many national apex courts make Englishiases of important judg-

ments available online to be heard outside of thaiional constituencies. The rea-
sons for this approach are yet to be investigaledre have been claims that the
stature of a court within its country increasinglgpends on its international
recognition. But there is also a genuinely Europe@nension. By disseminating

their verdicts in other states and languages, trestitutional courts strengthen
their European interaction, for these verdictsaareessential part of the communi-

cation that connects them to one another.

It is safe to say, and | quote the judge at thetrars constitutional court Gra-
benwarter, that the contemporary practice of ctriginal jurisdiction is not iso-
lated any more, but rather embedded in a broadeapiean process, a process that

develops the European legal space.

Such embedding of constitutional courts’ decisioaking can be seen as serving
five functions: of connection, of translation, @gltimation, of filling lacunae in
legal protection, and, last but not least, of aallitrg the Union and the European

Court of Human Rights.

Thefunction of connectioneflects that constitutional courts are a partidylan-
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portant link between state courts and the Europearts. Constitutional courts are
often the first courts that have to deal with newsprudence from the ECJ or the
ECHR and hereby assimilate new European jurispreelamno national legal dis-
courses. Conversely, constitutional court verdioctsn the basis for European
court judgments when those European judgmentsrdoemed by comparative
law.

Thefunction of translatiormeans that constitutional courts disseminate aojer
an legal culture’ within the national legal orders.

Constitutional courts furthermore carry ouuaction of legitimationBy receiving
and referencing European decisions affirmativdigytaccord them the additional
legitimation that is often decisive for their retiep by state courts.

Constitutional courts are also capablefibihng lacunae in legal protectionit is
their responsibility to bring the human rights bétConvention to fruition within
the national law promptly. Where the jurisdictiontioe ECJ ends, that is, regard-
ing primary law, the courts have a supplementanction of legal protection in-
dispensable in ensuring that membership in the Bébkdot conflict with ECHR
requirements.

Finally, constitutional courts havefanction of contrglin particular at the inter-
face between EU law and national law. They exertise function of control
mostly in two ways: first, through the so-callieléntity reviewto protect substan-
tive constitutional law and the core values of ¢ibmgonal law. Part of this identi-
ty review consists in monitoring that the minimutarglards of human rights pro-
tection are complied with. Second, the courts egerthe function through the ul-
tra vires review, namely by offering protection g massive breaches of compe-

tence by European institutions.

Even if one court is perfectly capable of carrymg this function alone, acting
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together promises to be more effective, as the ldpaeent of the jurisprudence
regarding limits and identity proves. If severahsttutional courts develop similar
lines of judicial reasoning in concert and in clasmporal connection, they will

not be suspected of treading a national and indaligath.

At the same time, the horizontal interaction castdo common responsibility of
Member States’ courts for the European legal spaeeglop the orientations and
working methods of the national judges, and pronsot®mmon terminology and
thus a common legal culture. All in all, the netiiog of constitutional courts
makes a particular contribution to the maturatidnthe European legal space,
whose different legal orders are not federally libtogether but have a loose con-

nection characterized by legal pluralism.

For all these reasons, a close link between themaltinstitutions entrusted with

the administration of justice has become an imporéement of European law. To
advance along that path, it is important to overedamguage barriers, to further
institutionalize the exchange of judgments, forafyegular dialogue as we do to-
day, and to develop legal concepts and patterrasgafmentation which are used

throughout Europe.

2. Fora, Institutions, and Problems

The Conference of European Constitutional Courts particularly important fo-

rum. It goes back to the year 1972 and was orilyimatended to strengthen consti-
tutional jurisdiction in the socialist countriest Arst, it consisted solely of ex-

changing experiences in a diplomatic fashion. Toalag thanks to the European
integration, it represents a network that bringgetber institutions with constitu-

tional court competences from all over Europe mt@t is now a close interactive
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relationship.

At least in official declarations, this institutialized network has considerable ef-
fect. In his function as representative of the @oarfice of European Constitutional
Courts, the president of the Lithuanian court, &uljdris, even spoke of a ‘com-
munity of European constitutional courts’ during fiftth conference of Asian con-

stitutional courts in 2007.

Then there are several further fora of the netvadrgonstitutional courts, of which

| only mention the Venice Commission. Indeed, tleni¢e Commission is not on-
ly a forum but also a true institution that linketEuropean constitutional courts. It
Is led by a President and consists mostly of ctirmad former constitutional judg-

es. It pursues two initiatives which substantiveBtwork European judges. The
‘Bulletin on Constitutional Case-Law’, publishedhee 1993, contains summaries
of important rulings from over 60 constitutionaldasupreme courts collected by
the courts’ liaison officers. CODICES, the InfoBaseConstitutional Case Law, is
larger still and includes 7000 additional rulingsinglish and French. Its aim is to
‘greatly facilitate comparative research by pramtiers.” Developing its potential

even further and more specifically is part of tigerada for the coming years.

It is a remarkable yet consistent factor of theedde institutions of European net-
work-building that these institutions do not overlally with membership in the
European Union. This association of administrafixges is a good example. The
domestic institutions use larger and smaller fanatheir horizontal networking.
This decreases the influence of the Union bodieéstlams the danger of Union mo-
nopolization. Yet, there is no doubt that the cowt EU Member States form a

sort of ‘core group’ that determines the netwoiks&ntation.
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The concept of a network should not conceal thatetlare significant asymme-
tries. For instance, the country reports for thetK\Congress of the Conference of
European Constitutional Courts show that the coatpar perspective hardly ever
extends to the jurisprudence of all involved cdostnal courts but mostly fol-
lows a selective course. A few courts regularlyy@a important role—above all,
the Bundesverfassungsgerichtt is cited particularly often irrespective of djais-

tic or regional ties.

The reasons for this asymmetry should be manifélee president of the Czech
constitutional court expounds that his court hderitified’ itself with the case law
of the BundesverfassungsgerichBuch an identification may be explained with
the German constitutional court’s particularly sgorole, one that other courts
might seek to have as well. Furthermore, an amalgkithe jurisprudence of all
courts would overburden the financial resourcesclviare often meagre. To be
sure, language and familiarity play an importantt:pdne prominent role of the
Bundesverfassungsgerictén also be traced back to Germany’s weight and Ge
man financial research assistance. More than gueges of other European states
have spent research stays in Germany and sped&ntpgage. Legal orders with

less conducive conditions are not in the limelighoften.

* Compare the Croatian, Hungarian, Polish, and Sliavecountry reports for the XVIth Congress of @enference
of European Constitutional Courts, Verfassungsteshof der Republik Osterreich (e@he Cooperation of Con-
stitutional Courts in Europe: Current Situation aR@rspective$§2014) 364 ff, 549 ff, 747 ff, and 923 ff.

® See Martin Gelter and Matthias Siems, ‘Networkis|@ue or One-Way Traffic ? An Empirical Analysis
Cross-Citations between Ten of Europe’s Highestr8o(2012) 8 Utrecht Law Review 88.

® pavel Rychetsky, ‘Quelques remarques touchantadpération des Cours constitutionnelles en Euebdgeleurs
perspectives’, in Verfassungsgerichtshof der Repuibsterreich (ed)The Cooperation of Constitutional Courts in
Europe: Current Situation and Perspectig914) 105.
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Bearing in mind that the different constitutionatlers are in principal of equal
value, the ongoing network-building should keepriical eye on these asymme-
tries. This stresses how important it is that allrts participate in the CODICES
data bank and are willing to make English-languegesions of their judgments

available onlin€.

C. The Basis of European Compar ative Jurisprudence
The entire network-building leads to comparisoml@estic laws. It will be a sub-
stantial part of our conference. Indeed, Europeam $cholarship has included
from the beginnings the study of domestic laws a8l &as the outright comparison
of domestic laws should lay bare common principited (a) help interpret transna-
tional law, (b) help institutions make law, ar) Kelp identify a commonordre
public. Accordingly, comparative law so far mostly comast the vertical relation-
ship between the EU and Member States.
The horizontal network brings up the additional gjig® on how to use the com-
parative argument when interpreting and applyinghelstic law. To what can a
Portuguese judge use an insight gained at thiscoemée from her Swedish col-

league? To conclude, some thoughts on that.

There is no consensus with respect to the legalevaf comparative legal argu-
ments in domestic law. Usually, the use of compassfalls into one of three dif-
ferent types: the support of a statement; the opweént of a conceptual frame-

work meant to support a statement; and the deloreat contrasts.

" Examples for constitutional courts in smaller legalers with difficultly accessible languages iré the Lithua-
nian court, which publishes English-language versiof its rulings ahttp://www.Irkt.It/en/court-acts/search/1,70
and the Slovenian onétfp://www.us-rs.si/en/case-law/search-334lHst accessed on 27 April 2016).
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These three types are first and foremost analytitaémains to be seen whether
and when a comparative argument is legally admessibd which value it has. If
the comparison is meant to support a statementeRestep consists in verifying
whether there is comparability. Difficult questioagse here; at the same time, it
brings to the fore the most important specificifylegal comparison in the frame-

work of European law.

The reason for this specificity is that unlike pably all other forms of legal com-
parison, the intra-European comparison occurs letviegal orders bound togeth-
er with a constitutional link backed up by strongtitutions. Even if they remain
different legal orders, all Member States legakosddo constitutenelegal space.
All legal acts ofany public authority in the European Union are basekast on
the common legal principles of Article 2 TEU. Atec2 TEU sets a constitutional
standard that applies to any exercise of publihaity in the European legal
space, be it through the Union or through the Man&tates. As Article 7 TEU
demonstrates, every activity of the Member Stade® ibe measured against this
standard. This common legal foundation establishpsesumption of fundamental
compatibility.

Furthermore, all the bodies of public authorityrgaa commonregal responsibility
for this core of the European legal space purst@mmirticle 4(3) TEU. Since a
common responsibility can only be discharged diagklty in a pluralist structure,
one can establish a presumption in favour of coatper argumentation as a build-
ing block for the development of common normativitis is especially true for
constitutional discourse and thus for constitutigngsdiction, but it also applies

to administrative law.
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Accordingly, using comparative arguments within tgopean legal space is, in
principle, legally sound. This validates a tremamitool for having insights and
ideas. Of course, this presumption that intra-Eeamplegal comparison is general-
ly admissible does not translate into an ‘anythgogs’. Each comparative argu-
ment must prove its worth in the context of thecHjieproblem, as that of effec-
tive justice, which brought us together here imWds. But a principle is set and a
presumption established: any judge knows how ugéf is for crafting sound
arguments. Along these lines, the Association abpean Administrative Judges
with its comparative outlook helps to construe Eheopean legal space and ad-

vances European law.

12



